A major theme in the current health care reform debate is whether consumers, in a health care delivery system that is heavily tilted toward the managed care model, will have the freedom to select the physician of their choice . In his initial address to Congress, President Clinton stres sed choice as one ofthe fundamental principles of hi s reform plan. Some opponents of the Administration's plan have rai sed doubts about the true extent of that choice for consumers who select a health maintenance organization (HMO) or Preferred Provider Organization (PPO) as their health plan. American consumers, it is claimed, will never relinquish the right to choose their own physician.
For more and more Americans, however, the real issue is not one of choice among physicians but, rather, choice between a physician and a nurse or nurse specialist. Increasingly, health care consumers have turned to nurses and other non-physician ABOUT THE AUTHOR:
health care professionals for their health care needs. The Administration's health care plan, and its proposed legislation to implement that planthe Health Security Act (HSA* )-recognizes the vital role played by nurses in delivering health care and, accordingly, provides for the elimination of many barriers faced by nurses who seek to offer their services directly to consumers. The legislation, however, does present some problems for nursing which, it is hoped, will be rectified in later versions of the bill. The American Nurses Association has endorsed the Administration's bill and, like other nursing groups, has been working with officials in both the executive branch and Congress to seek needed improvements in the legislation. Although many provisions of the bill promote the ability of nurses and other non-*The Health S ecurity Act was introduced in Congress on November 20, 1993 as H.R. 3600 and S. 1757. physicians to provide services in competition with physicians , other aspects of the legislation hinder such competition.
From the perspective of an antitrust lawyer who specializes in legal issues relating to health care delivery systems and the professional rights of nurses and nurse specialists, the HSA presents major opportunities for nursing, as well as some serious problems which could potentially undermine those opportunities. This article is by no means an exhaustive analysis of the HSA but, rather, an overview of those provisions of the legislation that affect, either positively or negatively, the ability of nurses to offer and provide services for consumers outside the traditional hospital based role.
COMPETITION WITH PHYSICIANS
The benefits of some of the provisions of health care reform for nurse specialists, such as certified nurse-midwives, certified nurse practitioners, certified registered nurse anesthetists, and clinical specialists, may seem more obvious at first than the overall benefits for all nurses and for nursing in general. Certainly, the public response of the LEG A L ISSUES American Medical Association has, for the most part, appeared most concerned with competition from nurse specialists. But many of the provisions of the HSA apply to all nurses, not only to specialists.
As we have seen in only the past few years, the managed care environment that now dominates health care delivery in the United States is potentially an ideal setting for maximum utilization of the services of registered nurses. Examples include serving as primary care providers with a "gatekeeper" role or as counselors in corporate Employee Assistance Programs. Nurses also play important roles in managed care settings with respect to development and implementation of uti1ization review and quality assurance standards.
To the extent that nurses' services are utilized as a substitute for, rather than as a complement to or extension of physicians' services, this would indicate that competition exists between nurses and physicians with respect to the market for those services .* Several years ago , in an antitrust lawsuit filed by a nurse anesthetist whose hospital privileges had been terminated, a federal appellate court held that nurse anesthetists must be con-*A number ofrecent studies indic ate that nurses, particularly special ist nurses, are qualified to provide up to 80% of services that are provided by primary care phys icians. Substitutability for the same services indicates, in antitrust and econom ic term s, the existence of at least potent ial and, more probably, actual competition between the providers ofthose services.
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sidered competitors of physician anesthesiologists, because the services of one may be substituted for the other (B han v NME Hospitals, 1985 ) .
The major provisions of the HSA that affect, either positively or negatively, the ability of nurses to provide health care services in competition with physicians include the following.
Override of Restrictive State Laws
Section 1161 of the HSA provides that " [n ]o state may through licensure or otherwise restrict the practice of any class of health professionals beyond what is justified by the skills and training of such professionals." This section is intended to remove any barriers to practice resulting from restrictive state licensure laws or other state laws or regulations (Administration's section-bysection analysis, 1993). While it is perhaps not completely clear from the proposed legislation itself this section is apparently intended to render ineffective any state laws or regulations that, for example, unnecessarily require physician supervision of other health professionals or that limit the number of nurses or nurse specialists with whom a physician could collaborate (Arkansas Nurses Association v Arkansas State M edical Board, et al, 1993 ) .* Basically, the scope of practice for each profession is determined in the first instance by that profession-what is taught in its educational programs and set forth in its published standards of practice-and in the second instance by each state legislature in enacting that profession's practice act. The HSA is intended to ensure that neither the practice act nor any other state laws or regulations restrict a profession's scope of practice more narrowly than the profession's own definition of itself In theory, this is a very positive advance for nursing, for it recognizes the right of each profession to define its own scope of practice and prevents unwarranted restrictions. Organized *For example, the Arkansas Board of Medicine has attempted, on several occasions, to enforce a regulation that proh ibits physician s from "supervisi ng,n emplaying, or collaborating with more than two nurse pract itioners or other nurse specialists . The Arkansas courts have repeatedly struck such regulations down as unconstitutional. If this provision of the HSA is enacted, regulations of this sort would simply be ineffective because they would be overridden by federal laui LEG A L ISSUES medicine would not be able to use its lobbying strength in state legislatures or its influence over state boards or agencies to limit nursing practice. On the other hand, the language of section 1161 is rather vague and inexplicit and contains no provisions for enforcement. Additionally, it does not address practice restrictions in federal law or in the private sector.
It is, however, a good first step, and appears to have been inspired by a recent important law review article which criticized regulatory restrictions on nursing practice (Safriet, 1992) . The author proposed loosening practice restrictions because nurses and nurse specialists provide an important alternative for achieving cost savings under health care reform if permitted to practice to the full scope of practice without cost inducing limits on practice or supervision requirements .
Essential Community Providers
To increase access to health care services to underserved rural and inner city urban populations , sections 1581 through 1585 of the HSA provide for the certification of "essent ial community providers"-certain institu tional providers and health professionals who are either located in a health professions' shortage area (as defined under public health law provisions) or who provide a substantial amount of health services to medically underserved populations. Eligible institutional providers include entities such as FEBRUARY 1994, VOL. 42, NO.2 local non-profit and public hospitals, family planning clinics, community health centers, school based health services, and AIDS clinics. Certain categories of health professionals are eligible for certification, including nurses as well as nurse-midwives and nurse practitioners.
All health plans will be required, under section 1431 ofthe HSA , to contract with any certified essential community provider on terms at least as favorable as those that the plan offers to its other participating providers. What this means for nursing is that all health plans must contract with, and offer participating provider contracts to, a nurse or nurse specialist who has been certified as an essential community provider. No discrimination is permitted; the same exact terms of participation and payment that the plan routinely offers to physicians must be extended to that nurse or nurse specialist; and gatekeeper limitations in the plan may not be applied to limit consumer access to essential community providers.
While these provisions admittedly expand access to health care plans for non-physicians with respect to only a relatively limited population, they represent a significant advance and a recognition of the role of nurses and nurse specialists in providing primary and other health care services to otherwise underserved populations. As consumers in these areas are brought into the system, nurses will be able to play a major role and will have guaranteed access to the market because health plans will not be permitted to exclude them.
Freedom of Choice
Many states have enacted laws that prohibit insurers, HMOs, or other payment plans from discriminating against certain categories of non-physician professionals. The ability to be paid for one's services is fundamental to one's ability to compete. State nursing associations and groups of specialists have lobbied their state legislatures for these laws over the past 10 or more years, often successfully. On the federal level, slow advances have been made in expanding access to payment under the federal employees' health plan, Medicare, Medicaid, CHAMPUS, and other programs. In each case, these reforms came initially from Congress itself not from the agencies that administer the plans.
The HSA, however, contains no provision that guarantees payment to non-physicians by all health plans that participate in the new system.* Rather, only fee for service plans are required *The Clinton Administration plan calls for the deoelopment in each state of state wide or regional alliances, made up of consumers and employers. Each state would then employ certain criteria to qualify health plans in one of three categories-HMOs, PPOs, and fee for service plan s. The alliances would solicit bids from the plans and negotiate with them to deoelop a "menu " of plans (at least one in each category) from which consumers could select. Large employers (with more than 5,000 employees) could form corporate alliances and solicit bids directly from plans, bypassing the state or regional alliance.
to permit all categories of'providers to participate. HMOs and PPOs would be permitted to discriminate against non-physicians, as many of them presently do. As the HSA presently stands, the legislative advances in reimbursement rights, which have been made by nursing on both the federal and state levels, may be lost. The HSA should, therefore, be amended to include a non-discrimination, freedom of choice provision which prohibits all plans from discriminating against any particular category of health professional. Otherwise, current managed care trends, influenced by medical directors and the dictates of participating physicians and organized medicine, will continue to bar non-physicians, even though they may often represent a more cost effective alternative. Additionally, section 1407(a) of the HSA, which would pre-empt state freedom of choice laws, should be deleted from the final version of the legislation.
AnUuustExempUons
The health care market has been subjected to regular scrutiny under the antitrust laws* since the mid-1970s. The purpose of these laws is, first, to promote competition so that consumers have access to the best products and services at the lowest possible prices and, secondly, to ensure a fair and level playing field for all competitors in the marketplace. The Federal Trade Commission and the US Department of Justice Antitrust Division have been very active in enforcing these laws in the 92 health care market, bringing civil and criminal actions against such illegal conduct as fee fixing by groups of physicians; agreements among professionals that would prohibit advertising or competitive bidding; boycotts directed against HMOs or non-physicians; and mergers between hospitals that would result in too much market power for a single hospital.
The American Medical Association and the American Hospital Association earlier this year tried to promote antitrust exemptions as an element of health care reform, arguing that relief from these laws is necessary to make health reform work and to treat provider groups fairly. Others, including Senator Metzenbaum (the chairman of the Senate Antitrust Subcommittee), strongly believe that antitrust exemptions are not necessary (Metzenbaum, 1993) . Unnecessary exemptions would amount to little more than a giveaway *The federal antitrust laws consist of the Sherman Act, 15 USC sees. 1 et seq, the Clayton Act, 15 USC sees. 12 et seq, and the Federal Trader Commission Act, 15 USC sees. 41 et seq. These laws, which were originally enacted to prevent anticompetitive activity in such industries as manufacturing and transportation to combat the oil, sugar, and railroad "trusts" created in the 19th century by the robber barons, began to be applied to the health care market in the mid-1970s. The antitrust laws prohibit such conduct as price fixing; boycotts, which are agreements among competitors to exclude another competitor; "tying," which is conditioning the sale of one popular or desirable product upon the purchase ofan unwanted or less desirable product; monopolies; and mergers that might result in a monopoly. program for organized medicine, without achieving any significant public benefit. Various bills have been introduced in Congress which would provide for antitrust exemptions or exceptions of one kind or another. The HSA itself in section 1322, provides that groups of health care providers may jointly agree on fees and fee levels and may then negotiate for those fees with the alliances. The result of those negotiations will be the fee schedule to be utilized by fee for service plans in that state or region.
Such an exemption is not necessary. Other perfectly acceptable means of fee schedule development exist and can be utilized without violating a premise so fundamental to the American free enterprise system as the ban on price fixing. To permit and encourage price fixing is to violate the spirit of health care reform and to undermine one of its most important cost control mechanisms, the regional alliances of consumers and employers. Additionally, from a somewhat less noble and more practical perspective, one could expect organized medicine to dominate state or regional fee negotiations in a way adverse to the interests of other health professional groups. Most nursing organizations and groups of nonphysicians have opposed any antitrust exemptions under health care reform and, it is hoped, will continue to do so.
IMPLICATIONS FOR OCCUPATIONAL HEALTH NURSES
In addition to their interest as LEG A L ISSUES American citizens and consumers, what particular interest might occupational health nurses have in the competition issues generated by health care reform? To begin with, occupational health nurses are ideally situated to provide primary health care services for the employee groups which they already serve in less expansive but not dissimilar roles. The November 1993 issue of the AAOHN Journal contained a letter to the editor which discussed the expansion of an occupational health clinic to include primary health care services for employees (McKenna, 1993) . Such developments may be expected to continue. As the editor's reply noted, occupational health nurses "must position themselves to respond to health care reform in creative and positive ways" (Williamson, 1993) . Those employers who wish to respond creatively and in a cost effective way should be encouraged to utilize the services of occupational health nurses as primary care gatekeepers, employee assistance liaison, or benefits managers.
Because access to benefits under the HSA is essentially employment linked, the health plans as well as employers may well begin to look to occupational health nurses for such community based primary care services. Those policy makers who are concerned about questions of accessibility of health care services for consumers ad- FEBRUARY 1994, VOL. 42, NO. 2 vocate making such services available when and where they are most accessible, such as in schools, in community centers, and on the job. The first employer sponsored health "insurance" plans, established back in the early days of this century, were actually employer provided health care services, provided at the job site or otherwise conveniently for employer and employees. These options are receiving renewed attention today and occupational health nurses are well positioned to respond in a proactive manner.
No crystal ball permits one to see what the face of health care delivery will look like after health care reform has been enacted. The expanded roles for nursing in competition with other health professionals mayor may not take place, for what it permits through some provisions it limits through others. The process of hearings, debate, and amendment in Congress throughout the current session also will result in change from its present text, and several other bills, ranging from single payer (a Canadian type system) to highly laissez-faire systems without employer mandates or universal coverage, are already circulating on Capitol Hill. It is important at this stage to recognize that the HSA does not compel procompetitive opportunities for nursing; it merely opens the door to them (although perhaps not far enough).
Health care reform is likely to create opportunities for nurses to provide health care services independently of other health professionals or health institutions. Whether those competitive opportunities are realized is, in many respects, up to nurses themselves.
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